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Abstract 
This study analyzes the right to health recognized by Ecuador and, for this, the way to guarantee the treatment 
of people suffering from catastrophic or highly complex diseases. It starts with the theoretical basis of the 
conception of this right as a constitutional guarantee in the Ecuadorian State, then its transcendence in the 
Ecuadorian legislation is observed through legal and jurisprudential analysis, to conclude with the study of the 
effectiveness of the constitutional guarantee for the access to treatment of patients suffering from this disease. 
For this, the scope of this right is contextualized, from an international approach to descend into the internal 
order of the Ecuadorian legislation as part of the rights of the Good Living; and, the constitutional guarantees 
that oblige the State to generate the necessary conditions to make this right effective. From the jurisprudential 
analysis, it is exposed that, despite the legal recognition, not in all cases the guarantee of this right is effectively 
fulfilled, which has given rise to the need to act said guarantee through the jurisdictional function, where 
through sentences, the State has been ordered to provide the necessary means and/or actions to access the 
necessary medical treatments in each case. Therefore, it has been demonstrated that in Ecuador the right to 
health is not efficiently guaranteed to access to necessary treatments for patients with catastrophic or highly 
complex diseases 
Keywords: Right to health care, catastrophic diseases, jurisdictional guarantees. 
 
Resumen 
A través de este trabajo se realizó un análisis del derecho a la salud reconocido por el Ecuador y, en torno a 
esto, la manera de garantizar el tratamiento de las personas que padecen las denominadas enfermedades 
catastróficas o de alta complejidad. Se parte fundamentando teóricamente la concepción de este derecho como 
garantía constitucional en el Estado ecuatoriano, luego se observa su trascendencia en la legislación 
ecuatoriana a través de un análisis legal y jurisprudencial, para concluir con el estudio de la efectividad de la 
garantía constitucional en relación al acceso a tratamientos de pacientes que padecen dicha enfermedad. Para 
ello, se contextualiza el alcance de este derecho, a partir de un enfoque internacional para descender en el 
orden interno de la legislación ecuatoriana como parte de los derechos del Buen Vivir; y, las garantías 
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constitucionales que obligan al Estado a generar las condiciones necesarias para hacer efectivo dicho derecho. 
Del análisis jurisprudencial, se expone que, pese al reconocimiento legal, no en todos los casos se cumple 
efectivamente la garantía de este derecho, lo que ha dado lugar a la necesidad de accionar dicha garantía a 
través de la función jurisdiccional, en donde a través de sentencias, se ha ordenado al Estado brindar los medios 
y/o acciones necesarias para acceder a tratamientos médicos necesarios en cada caso. Por tanto, se ha 
demostrado que en Ecuador no se garantiza eficientemente el derecho a la salud respecto a acceder a 
tratamientos necesarios para pacientes con enfermedades catastróficas o de alta complejidad. 
Palabras clave: Derecho a la salud, enfermedades catastróficas, garantías jurisdiccionales. 

 
Introduction 

Among the fundamental duties of the State, established in the Constitution of the Republic, is that of 
guaranteeing the right to health. For the State, it is a primary duty to guarantee the effective enjoyment and 
exercise of this right, based on the principles of non-discrimination and equality; that is, it is obliged to provide 
all the facilities for people to have access to health services.  

As a result, there has been a phenomenon with great growth in Ecuador, concerning cases of patients 
suffering from catastrophic or highly complex diseases, related to the judicialization of this right, due to the 
need to meet the demand for medicines and/or treatments that are difficult to access, either because of their 
unavailability in the country or because of their high costs.  

This situation has given rise to the filing of several constitutional actions against the entities in charge 
of health care, as a claim for access to such treatments. In this regard, it is necessary to determine the 
importance of this right and the constitutional guarantees that have given rise to the judicialization of 
treatments required for patients suffering from catastrophic and/or highly complex conditions.  

To analyze this phenomenon, the following question is posed: How does the limited access to treatment 
for patients suffering from catastrophic and highly complex diseases violate the right to health, which aims to 
“Determine the violation of the right to health in the case of catastrophic and highly complex diseases, through 
a legal, doctrinal and jurisprudential analysis”. 

Ecuador is a state that guarantees rights, obliged to generate the necessary actions to provide effective 
protection of the rights recognized for individuals. One of them is health, which encompasses a series of factors 
that the State must consider to provide appropriate service, such as adequate facilities, necessary and 
specialized medical personnel, service personnel, adequate medical equipment, and medicines, among others; 
which ensure cover the demands of the population suffering from any disease; even more so, when in certain 
cases, due to the complexity of the disease, some patients require the application of special treatments that are 
difficult to access, which has given rise to the need to demand the State to comply with the constitutional 
guarantee. 

Considering that the Ecuadorian State is a guarantor of rights, it is necessary to investigate to legally 
determine its responsibility to access special treatments, since this will allow elucidating the logical 
relationship between individual and collective rights in favor of their correct application; and it will constitute 
a contribution to the academy, society and the State. The result of the research will help to solve a latent 
problem for an individual and collective rights in the health area, which has currently been claimed through 
constitutional actions. 
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Theoretical Framework 
The right to health as a constitutional guarantee  
It is necessary to start by considering human rights as the basis for the effective realization of people as human 
beings. Following the generational classification, the second-generation rights are called economic, social and 
cultural rights, hereinafter referred to as ESCR.  

The United Nations Organization, since 1966, through the International Covenant on Civil and Political 
Rights; and the International Covenant on Economic, Social and Cultural Rights (ICESCR), approved on 
December 10, 2008, and entered into force on May 5, 2013, recognizes ESCR as a new classification of rights, 
different from Civil and Political Rights. 

For Pisarello (2007), “social rights are presented as expectations linked to the satisfaction of people's 
basic needs in areas such as work, housing, health, food or education” (p.11), where these expectations generate 
obligations for the State. Its exercise starts from a collective perspective, of coexistence in society, within a 
social organization, where the necessary conditions must be provided for the satisfaction of people's needs. 

Its application is of utmost importance in guaranteeing substantive equality that has repercussions on 
formal equality and is related to the principle of justice to achieve equity, in favor of democracy and social 
cohesion. Health as a right is part of this great classification, it has fundamental importance within the State 
since it entails several benefits for its inhabitants and seeks to achieve social, physical and mental wellbeing.  

The International Covenant on Economic, Social and Cultural Rights (ICESCR) in its Art. 12, 
recognizes the right “to the highest attainable standard of physical and mental health” of persons within the 
State; likewise, in the Inter-American system of Human Rights, through Art. 6 of the Protocol of San Salvador, 
recognizes the right to health as part of the ESCR.  

The United Nations Committee on Economic, Social and Cultural Rights (CESCR) conceptualizes this 
right as: “Health is a fundamental human right and indispensable for the exercise of other human rights. Every 
human being has the right to the enjoyment of the highest attainable standard of health conducive to life with 
dignity” (United Nations [UN], 2000). In other words, it elevates health as a fundamental right on which the 
effective exercise of all other rights depends.  

The Universal Declaration of Human Rights states that: “Everyone has the right to a standard of living 
adequate for the health and well-being of himself and of his family” (UN General Assembly, 1948). In this 
sense, health as a right is related to other fundamental rights such as food, housing, work, education, human 
dignity, life, non-discrimination, equality, freedom from torture, privacy, access to information, freedom of 
association, assembly and movement. 

As a contribution to maintaining this important right, in 1948, the World Health Organization was 
created, where it is established that:  

Health is a state of complete physical, mental and social well-being and not merely the absence of 
disease or infirmity. The enjoyment of the highest attainable standard of health is one of the 
fundamental rights of every human being without distinction of race, religion, political belief, or 
economic or social condition (Constitution of the World Health Organization, 1946).  
This declaration defines health not only as the fact of being free from disease but also of enjoying 

social, physical and mental well-being; which leads to determining that the human being, beyond having 
individual well-being, must also have well-being in harmony with other people in society.  
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In addition, it states that this purpose concerns all people, regardless of their social status, religion, 
race, or political ideology; raising to a primordial level for human beings and giving a fundamental role to the 
State as a guarantor for its fulfillment. 

For Sanabria et al. (2019), the effectiveness of the Right to Health is recognized with the highest level 
of assistance to seek the welfare of people, imposing certain obligations to the States, to offer society the 
appropriate conditions that ensure medical assistance and medical services for those suffering from diseases 
and that at the same time will contribute to reduce mortality and prevent epidemic and endemic diseases. 

The true dimension of health is not only to create the means to eradicate diseases but also to create the 
political scenarios to provide social conditions in various areas such as work, food, culture, lifestyle, industry, 
etc. This has, to a certain extent, turned access to health into a market.  

About health, the Declaration of Alma-Ata, given at the International Conference, defines health “not 
only as the absence of disease but as a fundamental human right and a social objective of the utmost importance 
that requires the intervention of many areas in addition to health”. (Organización Mundial de la Salud, 
Organización Panamericana de Salud, 1978). 

Article XI of the American Declaration of the Rights and Duties of Man states that everyone has the 
right "to have his health preserved by sanitary and social measures relating to [...] medical care corresponding 
to the level of public and community resources" (Ninth International Conference of American States, 1948). 

In this regard, the Inter-American Court of Human Rights defines the scope of health as a right, when 
it states that it derives from the provisions of Article 26 of the American Convention on Human Rights, which 
reads as follows: 

The States Parties undertake to adopt measures, both internally and through international cooperation, 
especially economic and technical, to achieve progressively the full realization of the rights derived 
from the economic, social, educational, scientific and cultural standards contained in the Charter of the 
Organization of American States, as amended by the Protocol of Buenos Aires, to the extent of 
available resources, by legislative or other appropriate means (Organización de los Estados Americanos 
[OEA], 1969). 
This article is found in Chapter III of the Convention under the title “Economic, Social and Cultural 

Rights”, in the first part called “Duties of States”, that is, they constitute duties of the State, not only as formal 
issues but as the dependence between civil and political rights, concerning economic, social, cultural and 
environmental rights. Therefore, “every human being has the right to the enjoyment of the highest attainable 
standard of health that allows him/her to live with dignity...” (Inter-American Court of Human Rights (IACHR 
Court), 2020). 

Art. 1 of the Constitution of Ecuador states: “Ecuador is a constitutional state of rights and justice, 
social, democratic, sovereign, independent, independent, unitary, intercultural, plurinational and secular (...)”; 
therefore, the Ecuadorian State is recognized as a social state of rights, where access, enjoyment and enjoyment 
of these rights are guaranteed. About this recognition, the State is obliged to guarantee the so-called social 
rights, such as the right to health, good food, clothing, housing, medical care and medicine, and access to health 
care services in the social sphere to safeguard physical and mental health. 

About the right to health, the first part of Art. 32 of the Constitution of Ecuador, states:  
Health is a right guaranteed by the State, the realization of which is linked to the exercise of other 
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rights, including the right to water, food, education, physical health, work, social security, healthy 
environments and others that support good living (…).  
The Constitution of Ecuador establishes that the State must provide the necessary environments for its 

inhabitants. These conditions are linked to the action of the right to food, work, and culture, among others, 
through which to ensure welfare, called sumak kawsay or good living.  

The constitutional norm also establishes guarantees for the enforcement of rights. To understand the 
scope of this power, it is necessary to consider the concept of “judicial activism”, which arises from the vision 
of neo-constitutionalism. This is how Alfonso Santiago (2008) describes it when he says that with neo-
constitutionalism there is a notable change in the structure of the legal and political system of the State. It 
moves from a legal State of Law to a Constitutional State of Rights, from which the constitutional norm 
becomes the axis of the normative scaffolding, where the human being is considered the center of reference 
for the application of rights. Judges are given a primordial role as guarantors of rights. 

For Ricardo Guastini (2001), neo-constitutionalism requires the fulfillment of seven conditions:  
1) Incorporation of a rigid constitution, which includes fundamental rights; 2) The jurisdictional 
guarantee of constitutional supremacy; 3) The binding force of the Constitution, which is not a set of 
programmatic norms but prescriptive; 4) The over-interpretation of the Constitution since it is 
interpreted extensively and its implicit principles are deduced from it; 5) The direct application of 
constitutional norms, which also apply to relations between individuals; 6) The interpretation of lower 
laws and norms under the Constitution; and, 7) The influence of the Constitution in the political debate.  
From these conditions, the rigidity, supremacy and centrality of the constitution stand out, which 

therefore leads to the primary function of judges to respect the rights recognized in the constitutional norm; 
that is to say, they fulfill the function of guarantors of rights.  

Therefore, in neo-constitutionalism “an activist judge is a magistrate who, devoid of any formality, 
strives for the fulfillment of his purposes in search of objective legal truth with respect for constitutional rights” 
(Maraniello, 2012, p. 32). 

In this order of ideas, any person who believes he/she is deprived of the fulfillment of his/her rights by 
the State may resort to the administration of justice to demand their fulfillment, protected by effective judicial 
protection, where the judge seeks to guarantee them individually or collectively. 

The principle that governs the exercise for the enforcement of rights is established in numeral 1 of Art. 
11 of the Constitution of Ecuador, which states “The rights may be exercised, promoted and demanded 
individually or collectively before the competent authorities; these authorities will guarantee their 
compliance”. In other words, the State must provide the necessary means through the authorities to guarantee 
the fulfillment of individual or collective rights. 

Therefore, in the field of health, the State must generate the necessary and adequate public policies in 
favor of the fulfillment and compliance of rights; and, through this, to translate into actions so that public 
entities provide the necessary conditions for comprehensive care, guided by principles such as equity, 
interculturality, universality, efficiency, effectiveness, among others.   

In addition, it should offer access to the necessary conditions for adequate medical care, which includes 
not only the consultation, but also the necessary medical treatment in each case; and, in the absence of 
compliance, it may be demanded before the relevant authorities, and may even go before the judicial authority. 
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Conceptualization of catastrophic diseases 
To give content to the rights, the State has created public policies that lead to satisfying the needs in 

the area of health; that is, to provide care, assistance and access to medicines and medical treatment for those 
suffering from diseases. An illness affects personal integrity; therefore, it affects the right to life as a 
fundamental right since it limits the enjoyment of a dignified life, and prevents individual and social 
development, which is even more evident when it is a catastrophic illness. 

But, what is considered a catastrophic disease? According to the medical criteria issued by the Ministry 
of Public Health of Ecuador, a catastrophic disease is understood as “those pathologies of chronic course that 
involve high risk, whose treatment is of high economic cost and social impact and that because of its prolonged 
or permanent nature may be susceptible to programming”.  

This means that the person suffering from a disease considered catastrophic implies that it involves a 
serious health condition and that overcoming the symptoms require treatments with high economic costs; in 
addition, it generates psychological and emotional suffering, not only for the person suffering from the disease 
but also for the family and society.  

In this regard, the Constitution of Ecuador, in Art. 50 determines: “The state shall guarantee to every 
person suffering from catastrophic or highly complex diseases the right to specialized and free care at all levels, 
in a timely and preferential manner” which complements Art. 35 which in its relevant part provides “(...) those 
suffering from catastrophic or highly complex diseases, shall receive priority and specialized care in the public 
and private spheres”. 

The State, in articulation with good living, guarantees health as a fundamental right and therefore 
acquires the commitment to satisfy the access to treatments required by people suffering from catastrophic 
diseases, providing health services such as rehabilitation, necessary and specialized treatments, which are 
embodied in strategies, plans and health programs through the Ministry of Economic and Social Inclusion 
(MIES) for the Ministry of Public Health (MSP). 

In correlation with the Constitution, the health regulations provide:  
The Ecuadorian State will recognize catastrophic and rare or orphan diseases as being of national 
interest; and, through the national health authority, will implement the necessary actions for the health 
care of patients suffering from them, to improve their quality of life and life expectancy, under the 
principles of availability, accessibility, quality and warmth; and, quality standards, in promotion, 
prevention, diagnosis, treatment, rehabilitation, habilitation and cure. People suffering from these 
diseases will be considered doubly vulnerable (Ley 67. Ley Orgánica de Salud, 2006). 
Therefore, the State recognizes catastrophic and rare or orphan diseases as being of national interest, 

for which it will implement the necessary actions for those who suffer from these diseases; in addition, for 
their care, it specifies availability, accessibility, quality and warmth as principles. In other words, it has the 
responsibility to provide the necessary means for medical care and treatment to guarantee health as a right. 

The MPS of Ecuador, through Ministerial Agreement 1829, details what are considered catastrophic 
diseases. 

Table 1 
Description of catastrophic diseases 
CIE CODE 10 DESCRIPTION 
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Q20 All types of congenital heart malformations and all types of 
heart valve diseases. 

C00 All types of cancer. 
D320 Brain tumor at any stage and of any type. 
N18 Chronic renal insufficiency. 
Z940 Organ transplant: kidney, liver, bone marrow. 
T29 Sequelae of severe burns. 

Q282 Cerebral arteriovenous malformations. 
Q872 Klippel trenaunay syndrome. 
I71 Thoracic-abdominal aneurysm. 

Source: Own elaboration with data from Ministerial Agreement 1829, Ministry of Public Health. 
Table 1 shows the description of catastrophic diseases, which are codified in the International 

Classification of Diseases (ICD), which is the “System of categories to which morbid entities are assigned 
according to established criteria” (International Classification of Diseases, 2008). 

This group of diseases has been considered catastrophic, based on the following criteria:  
that implies a high risk to life; that it is a chronic disease and therefore its attention is not emergent; 
that its treatment can be programmed; that the average value of its monthly treatment is greater than 
the value of a vital family basket, published monthly by the INEC; and, that its treatment or intervention 
cannot be covered, totally or partially, in public hospitals or in other institutions of the Ecuadorian 
State, which will be defined by the Ministry of Public Health (Ministerio de Salud, 2012). 
Catastrophic diseases make people much more vulnerable since they require treatments that in many 

cases are not accessible due to the high cost, the absence of useful alternative treatment, and treatment in 
distant places, among others. The complexity of the disease makes effective treatment increasingly 
inaccessible; in addition, its coverage requires properly equipped hospitals, laboratories with updated 
technologies, and medical specialists, among other things, which represent a great economic impact.  

 
Scope of the right to health in Ecuadorian legislation, in cases of access to treatment for patients with 
catastrophic diseases. 

Based on constitutional guarantees, there is a need to establish effective mechanisms for their 
compliance. That is to say, to make effective the access and protection of constitutional rights in favor of 
individuals, which in many cases have not been adequately satisfied. Particularly in the field of health, there 
have been several cases in which compliance and protection of the State have been required before the 
administration of justice. 

The State not only recognizes health as a right but also seeks to guarantee its fulfillment; to this end, it 
elevates this right as a “social objective”, in which the individual, society and the State intervene. Thus, the 
State has a primary function which is to satisfy when rights are demanded. 

Art. 11 numeral 3 of the Constitution of the Republic of Ecuador, provides for:  
The rights and guarantees established in the Constitution and international human rights instruments 
shall be directly and immediately applicable by and before any public servant, administrative or 
judicial, ex officio or at the request of a party. For the exercise of constitutional rights and guarantees, 



Dr. Diego Fernando Trelles Vicuña * 

35 
 

Vegueta, 22 (9), 2022,  eISSN: 2341-1112 
 

there shall be no conditions or requirements that are not established in the Constitution or the law. The 
rights shall be fully justifiable. No lack of legal norm may be alleged to justify its violation or disregard, 
to dismiss the action on those facts, or to deny its recognition (Constitución de la República del 
Ecuador, 2008). 
In other words, jurisdictional guarantees provide individuals and collectives with the possibility of 

bringing legal actions to demand the fulfillment of their rights. In this regard, the non-compliance or ineffective 
provision of the means to cover their needs leading to the satisfaction of health as a right gives rise to initiating 
actions to demand them. 

Articles 10 and 11 of the Constitution of Ecuador embody fundamental principles recognized in human 
rights and give them the characteristics of universality, indivisibility, inalienability, interrelation and 
interdependence, equality, non-discrimination, participation, inclusion, responsibility and rule of law. Because 
of this, the Ecuadorian State acquires the obligation to provide adequate means for a dignified life, in addition, 
through constitutional actions it leaves open the power to demand them through the courts.  

Therefore, people have the possibility of claiming their compliance through judicial actions. In this 
regard, the jurist Cruz Parcero (2017), states:  

The issue of the justiciability of social rights, that is, that the administration of justice can impose these 
rights, has become one of the central topics of discussion and for some authors, although it does not 
appear as the only way to protect them, it does at least appear as a privileged way to guarantee them 
(p. 196).  
It is then necessary to analyze how the enforceability of these rights can be made effective through 

legal actions brought against the State. In this regard, Jaume Saura (2011), who quotes Martínez de Pinsón, 
says “the enforceability of social rights refers to the possibility of judicially claiming the fulfillment of the 
derived obligations”. In this sense, all persons who enjoy such rights can generate the legal actions they believe 
necessary to demand compliance and prevent their violation. 

The Constitution of Ecuador, in numeral 1 of Article 11, states that rights may be “(...) promoted and 
demanded individually and collectively”, which is consistent with numeral 1 of Art. 86, where it states that 
“any person, group of persons, community, people or nationality may propose actions provided for in the 
Constitution”. Likewise, numeral 11 of Art. 3 ibidem, fully recognizes the justiciability of rights, when it states 
“Rights shall be fully justiciable. No lack of legal norm may be alleged to justify their violation or disregard, 
to dismiss the action for such facts or to deny their recognition”. 

In this context and concerning health as a right, it is considered a social object where social and 
individual guarantees concur, requiring the participation of the State. Now, the affectivity of such right will be 
realizable according to how other intrinsically related rights such as food, education and housing are made 
effective.  

Ramiro Ávila Santamaría (2012), in his work “El derecho a la salud en el contexto del buen vivir” (The 
right to health in the context of good living), states: 

The conception of health is complex and complementary. There is a kind of ecology of being, in which 
there is a dynamic exchange between nature, human beings and collectivity. The exchange and human 
activity are oriented to the expansion of the potentialities of beings and collectives and the care of life 
(p.13). 
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Consequently, the right to health is guaranteed by the State. Public policies must be aimed at satisfying 
this right, following the norms so that it is not restricted.  

The Plan for the Creation of Opportunities 2021-2025 of the Ecuadorian State, contemplates a series 
of activities, under the axes: Economic, Social, Integral Security, Ecological and Institutional Transition, which 
guides the achievement of goals in contribution to improving living conditions for the Good Living. 

Objective six, which is within the social axis of the referred plan, seeks to “Guarantee the right to 
comprehensive, free and quality health” (National Planning Secretariat, 2021). In other words, the Ecuadorian 
State has the necessary planning and guidance to contribute to guaranteeing health as a right in favor of the 
people. To this end, the national planning document has established public policies in the area of health as a 
social right, among which are the following: 

Improve conditions for the exercise of the right to health comprehensively, covering prevention and 
promotion, emphasizing care for women, children and adolescents, the elderly, people with disabilities, 
LGBTI+ people and all those in vulnerable situations. Modernize the public health system to guarantee 
quality services with efficiency and transparency (Secretaria Nacional de Planificación, 2021, pág. 66). 
These public policies establish the guidelines that allow guiding the actions of the public service in 

pursuit of having the appropriate means for the comprehensive exercise of the right; in addition, it considers 
as a fundamental policy the modernization of the health system that allows providing a quality service. These 
policies are aligned with objective three of Sustainable Development, approved by the United Nations 
Organization in 2015, in pursuit of a healthy life and the search for the well-being of all people. 

Thus, health as a right is made effective through positive obligations on the part of the State, which is 
responsible for enforcing, protecting, guaranteeing and promoting this right. From this, the non-fulfillment of 
the Economic, Social and Cultural Rights, as a responsibility of the State, can be enforceable through 
judicialization; that is to say, with the filing of legal proceedings that allow access to services and/or products 
that were not granted promptly.  

Article 32 of the Constitution guarantees timely and permanent access, prioritizing those who are 
considered vulnerable groups. In this context, the State must comply with ESCR, granting quality health 
services, providing medicines and promoting legal, administrative and judicial measures that guarantee their 
effective implementation. 

Likewise, Article 50 prescribes that the “State shall guarantee to every person suffering from 
catastrophic or highly complex diseases the right to specialized and free care at all levels, in a timely and 
preferential manner”, which is complemented by the provisions of numeral 7 of Art. 363, regarding the 
responsibility of the State to “guarantee the availability and access to quality, safe and effective medicines, 
regulate their commercialization and promote national production and the use of generic medicines that 
respond to the epidemiological needs of the population. In the access to medicines, the interests of public 
health shall prevail over economic and commercial interests”.  

Following constitutional regulations, Art. 103 of the Social Security Law regulates access to health 
services: 

The affiliation and mandatory contribution to the General Individual and Family Health Insurance grant 
the right to health benefits, such as those detailed in subparagraphs: (e) Treatment of chronic degenerative 
diseases, within the collective insurance regime that will be compulsorily contracted by the administrator, 
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under its responsibility, for the timely attention of this benefit, without this limiting the benefits or implying 
exclusions in the care of the insured, subject to the General Regulations of this Law; and, (f) Treatment of 
catastrophic diseases recognized by the State as public health problems, under the modality of a solidarity fund 
financed with the mandatory contribution of the affiliates and employers and the mandatory contribution of 
the State (Ley de Seguridad Social, 2001). 

Like the Constitution, this Law considers the importance of health coverage not only for individuals 
but also for families, considering the financing channeled by the Ecuadorian Institute of Social Security (IESS), 
with individual, employer and State contributions, in which it considers the treatment of catastrophic diseases, 
a fact considered a public health problem, providing access to medical care, treatments and medicines. 

Likewise, the Organic Law of Health establishes provisions aimed at guaranteeing health services and 
their access, for which Art. 6 contemplates the responsibilities of the Ministry of Public Health to “regulate 
and supervise the application of the technical norms for the detection, prevention, integral attention and 
rehabilitation of communicable, non-communicable, chronic-degenerative diseases, disabilities and public 
health problems declared a priority, and to determine the communicable diseases of obligatory notification, 
guaranteeing the confidentiality of the information”. 5-A also provides “to dictate, regulate and control the 
correct application of the regulations for the attention of pathologies considered as catastrophic diseases, as 
well as to direct the effective application of the programs for their attention”. 

This law contemplates provisions in which it raises an ideal for the health field, to provide necessary 
treatments for patients suffering from diseases and particularly for those suffering from catastrophic diseases. 

Chapter III-A, of the same legal body addresses several issues related to catastrophic and rare or orphan 
diseases and calls them of “national interest”, guided by principles such as quality, accessibility, availability 
and warmth, for prevention, promotion, treatment, cure and rehabilitation; it also states that “people suffering 
from these diseases will be considered in conditions of double vulnerability”, granting them double legal 
protection. 

The Ministry of Health, in 2013, issued Agreement No. 00004194, which regulates medical services in 
favor of those suffering from catastrophic diseases, which helps to strengthen the guarantee and protection of 
health as a right, called “Technical Standard for the referral and financing of international coverage for users 
with catastrophic diseases in favor of comprehensive care”.  

This agreement aims to “Establish the procedures to follow to refer a user with a condition classified 
as catastrophic according to the current regulations, to receive specialized medical treatment abroad, once the 
possibilities within the national territory have been exhausted” (Ministry of Health, 2013). 

This evidences that the Ecuadorian State, through legal regulations, guarantees the access and 
safeguarding of ESCR. In this regard, Ramiro Avila (2012), states that: 

In the Ecuadorian Constitution, they are not called social rights, although they can be identified in this 
way, but the content of the right must be understood in an intercultural way. This new grouping 
inevitably implies a reference to Andean philosophy and the indigenous notion of sumak kawsay (...)” 
(p. 17).  
This means that the right to health is located in the rights of good living, which refers to issues such as 
a healthy environment, access to water, food, education, work, and social security, among others, that 
lead to good living and that can be demanded through the judicial process; therefore, the non-
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observance or disrespect of a right can be demanded through the filing of legal action so that the 
jurisdictional body is the one who guarantees its fulfillment. 
In the words of Jaime Breilh (2009), although the constitutional norm obliges the jurisdictional function 

to take actions to protect those recognized in the legal norms, there are obstacles to health and life as rights. 
On the one hand, the wide margin of exclusions prevent enforceability and therefore justiciability; and, on the 
other hand, the lack of a legal platform that allows more effective actions in the field of health. This leads to 
situations in which the State, as the party responsible for guaranteeing rights, presents weaknesses in relation 
to providing effective mechanisms for the fulfillment of rights.  

Therefore, although the Ecuadorian State has legal regulations that provide access, care and treatment 
for catastrophic diseases, in certain cases it is necessary to enforce this right through the courts; that is, to 
request compliance through a court order that obliges the State to comply or in certain cases to compensate the 
violation of rights due to the lack, inadequate or inappropriate care and/or medical treatment provided to 
patients with catastrophic diseases.  

Given this reality, the administration of justice has a fundamental function, where the judge has to 
elucidate on the violation of rights and adopt to ensure respect and if necessary the full reparation for damages 
generated. 

The Ecuadorian legal system contemplates jurisdictional guarantees as a mechanism that seeks to 
efficiently protect constitutionally recognized rights. To this end, the Organic Law of Jurisdictional Guarantees 
and Constitutional Control regulates the following actions: Precautionary Measures, Protection Action, Habeas 
Corpus Action, Habeas Data Action, Extraordinary Protection Action and Extraordinary Protection Action 
against decisions of the indigenous justice system. 

Considering the nature of the rights, the actions raised due to the violation of this right have been 
carried out through the Action for Protection, which reads as follows:  

The purpose of the action of protection will be the direct and effective protection of the rights 
recognized in the Constitution and international treaties on human rights, which are not protected by 
the actions of habeas corpus, public information, habeas data, for non-compliance, extraordinary 
protection and extraordinary protection against decisions of the indigenous justice system (Ley 
Orgánica de Garantías Jurisdiccionales y Control Constitucional, 2009, art. 39) 
About this normative provision and considering that the action for protection seeks the effective 

protection of constitutional rights and international instruments, it is pertinent that, in the field of health, 
judicial actions proceed through a jurisdictional action.  

To delve more accurately into the cases of those suffering from catastrophic diseases, a jurisprudential 
analysis is made of cases based on judicial resolutions of protection actions issued by judges, in the event of a 
claim due to a health violation. 
 
Results - Discussion 
Analysis of judicial and jurisprudential precedents in relation to the Right to Health in the treatment of 
catastrophic and highly complex diseases. 

After having analyzed the right to health, its scope and constitutional guarantees, an analysis of the 
judicialization of the right to health is made through the study of jurisprudential precedents to catastrophic or 
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highly complex diseases. This will provide an idea of the activism and effectiveness of the judicial system in 
guaranteeing constitutional rights. 

For the present study, sentence number 679-18-JP and accumulated, of the Constitutional Court of 
Ecuador, the sentence of the processes No. 03203201900525, 03283202101313 of the Provincial Court of 
Justice of the province of Cañar are considered. Based on these rulings, a legal analysis is made of each case 
related to the availability of services, access to medical treatment and/or medicines, as well as access to safe 
and effective quality treatment for people with catastrophic diseases.  

Of the legal proceedings, the following cases are considered: 
Case 1: Mr. Iván Párraga, aged 20, has been suffering from lung cancer since 2016. This disease 

generated bone and liver metastasis and damage to his left eye, which led to blindness. For treatment, he has 
prescribed the xalkori drug crizotinib, a drug that represents a cost of USD 61,801 per year. The Ministry of 
Public Health indicated that they cannot offer such a drug, so Mr. Párraga sued before the Criminal Judicial 
Unit of Portoviejo, through a protection action, the provision of such drug. The resolution of the Judicial Unit 
admitted the claim and declared the violation of rights such as the right to health, personal integrity and 
dignified life. 

Case 2: Mrs. Bertila Villamar, at the age of 50, suffers from colon cancer. In 2013, the Ecuadorian 
Institute of Social Security (IESS) referred her for treatment to the hospital Sociedad de Lucha Contra el Cáncer 
del Ecuador (SOLCA), where as part of the treatment she received twelve sessions of chemotherapy and the 
drug “cetuximab”. This drug is not included in the national list of basic drugs, so it was not provided. Mrs. 
Villamar filed a constitutional action and a joint precautionary measure in a Criminal Judicial Unit of the 
Portoviejo canton. The judicial resolution declared that the right to life with dignity and the right to health 
were violated, and ordered the Ecuadorian Institute of Social Security to take the necessary steps to supply the 
medicine. 

Case 3: José Vargas Barcia, 19 years old, suffers from a tumor called non-Hodgkin's lymphoma type 
III. For the treatment, he was prescribed brentuximab vedotin, but the Ministry of Public Health refused to 
supply said drug, arguing that it is not recommended due to its low efficacy and insecurity; they also stated 
that they were not notified on time for the acquisition of the drug. Through a protective action lawsuit, the 
acquisition of the drug and its delivery to the patient was ordered. 

Case 4: Thirty-one patients, including Jeaneth Tania Aguirre Cruz, Rosa Narcisa Acosta Quiroz, Bella 
Reina María Delgado García, Diana de Jesús Cajamarca Medina, Carlos Rafael Gamboa Villavicencio, have 
deforming arthritis, ankylosing spondylitis, psoriatic arthritis and psoriasis, for which they receive treatment 
with the drug adalimumab. The Ministry of Public Health indicated that the drug is not included in the national 
list of basic drugs and therefore it is not possible to supply it. Because of this, those affected filed an action for 
protection in which, through a resolution, it ordered that the purchase and transfer of the medicines be arranged 
within 48 hours, as well as the investigation of the conduct of the officials for negligence.  

Case 5: The patient, Elizabeth Parra, 37 years old, suffers from a disease known as right breast 
carcinoma. She started treatment at the “Sociedad de Lucha contra el Cáncer” Hospital in Loja with the drugs 
trastuzumab and pertuzumab, which were not provided. In the judicial resolution, the constitutional action took 
place ordering the Ministry of Public Health to acquire the drugs that were prescribed by “Sociedad de Lucha 
contra el Cáncer”. In the second instance by appeal before the Provincial Court of Justice of Guayas, the 
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resolution was confirmed. 
Case 6: Patients Vivian Tapia López, Diana Jaramillo, Carlos Suárez, Zoila Cueva and Víctor Vásquez 

were prescribed to receive the drugs bemurafenib, pertuzumab, pazopanib, and nilotinib for the treatment of 
their cancer disease. They filed a constitutional protection action before the Judicial Unit for Family, Women, 
Children and Adolescents in the Loja canton, where the judge declared the existence of a health violation for 
not providing these medicines and ordered their immediate acquisition. 

Case 7: Geovanna Vera Gómez suffers from a 40% physical disability, and cancer called 
myelodysplastic syndrome, she received chemotherapy treatment with the drug azacitidine, which was not 
delivered. In May 2018, on her own, she acquires the drug and underwent some chemotherapies. Subsequently, 
in the Judicial Unit of Criminal Guarantees with Competence in Flagrant Crimes of the Guayaquil canton he 
files an action for constitutional protection of the Ministry of Public Health and IESS, the mista which was 
declared admissible. In the month of October 2018, unfortunately, the patient Gomez passed away. The 
Provincial Court of Guayas, in the knowledge of the appeal confirmed the resolution and the payment of the 
compensation of US$3,000. 

Case 8: Mr. Absalón Alvarado, suffers from a 65% physical disability. Since 2015 he suffers from 
neoplastic and prostate cancer. In 2018, the patient endured difficulties, before which they were prescribed 
abiraterone acetate and zoledronic acid, which were not delivered since it does not appear on the national table 
of basic medicines. The patient filed a protection action before the Judicial Unit where it was declared 
admissible and ordered the Ministry of Public Health and the Ecuadorian Institute of Social Security to acquire 
and supply the medicine.  

Case 9: Daniela Cecilia Cajas Parra, a senior citizen, suffers from a disease due to a tumor called 
“vascular leiomyoma”, before which she underwent six surgeries between April 2017 and October 2019, 
producing an extremely serious result to her health which made it impossible for her to walk again since in 
one of those operations the doctors had to section 14.5 consents of the femur of the left leg. This required a 
prosthesis that would allow him to walk again. From the inquiries made by Daniela's relatives, it became 
known that such prostheses could be manufactured in Link laboratories in Germany. In this situation, on April 
9, 2021, Daniela Cajas formally addressed the General Director of the IESS and requested that the international 
referral be made according to the protocols and administrative procedures that correspond, a request that was 
not answered by the Ecuadorian Institute of Social Security. Because of this, he filed a Protection Action, 
which the Multicompetent Chamber of the Provincial Court of Cañar, rejected the appeal and confirmed in its 
entirety the decision of the lower court, which determined the violation of the Right to Health established in 
Article 32 of the Constitution of the Republic since he was a person with special disabilities who required 
priority attention from the Ecuadorian Institute of Social Security. (Multicompetent Chamber of the Provincial 
Court of Cañar, 2021). 

Case 10: Mr. Paúl César Bonete Argudo, is the father of the minor Paúl Joaquín Bonete Morocho, who 
at the age of 1 year was diagnosed with cancer in his eyes called “Malignant neoplasm of the unspecified 
location of the eye (CIE10 C699)”, which led him to suffer the loss of his left eye on February 11, 2019. 
Because of this situation and to have access to a treatment called “Systemic chemotherapy, transpupillary 
thermotherapy and cryotherapy” in Colombia, her father initiated the corresponding procedures for an 
international referral, according to the Technical Standard for the Referral and Financing of International 
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Coverage for the Integral Health Care of users with Catastrophic Diseases. 
Because of this, on March 13, 2019, through minute No. 397-4, the Technical Committee of 

Catastrophic Diseases Patient Management, states “(...) the file does not have a retinologist's report, and there 
is no information on the stage of the tumor or visual acuity of the preserved eye. This information needs to be 
verified to suggest treatment, since she could benefit from laser treatment or cryotherapy, which exists in the 
country”, and therefore does not approve the international referral.  

Through a Protection Action filed in the Family, Women, Childhood and Adolescence Unit of the 
Azogues canton and confirmed by the Multicompetent Chamber of the Provincial Court of Justice of Cañar, 
the existence of a violation of the right to health of the child Paúl Bonete Morocho is declared, even more so 
since he is a child in a situation of double vulnerability for being a minor and suffering from catastrophic 
disease. (Multicompetent Chamber of the Provincial Court of Cañar, 2019). 

From the review of cases, it can be concluded that although the right to health is indeed recognized, 
both in the Constitution and in the various legal bodies at the national and international level, there are 
situations in which it is not possible its effective compliance by the State health entities, either due to lack of 
medicines, lack of medical specialists, limited access to specialized medical equipment, etc.  

This situation has generated the need to propose constitutional mechanisms to guarantee rights, through 
the judicial apparatus; that is, the judicialization as a mechanism to guarantee the rights related to Good Living; 
and, in particular, the right to health.  

It must be considered that, when issuing a judicial resolution to guarantee a violated right, in addition 
to generating an impact on the legal order, it also generates an impact on the public expenditure attributed to 
the State. It cannot be ignored the fact that the effective satisfaction of a right by the State is linked to public 
expenditure; that is to say, it necessarily implies the economic expenditure to cover the requirements in each 
case. In this regard, Troya Jaramillo, says: 

(…) with the new state model and for the evident restructuring of the system of sources of law, the 
importance of the constitutional judge is denoted, who is the one who, through his rulings, establishes 
binding precedents for all instances and in all cases that being of a similar nature, may find support for 
the application of rights and guarantees; And, constitutional rulings are binding and have effect at all 
levels of both the judicial function and administrative instances; his role can be said to be magnified, 
if we take into account that in his work he is empowered to give value to the rights and weigh between 
them when they are in conflict, to determine which is the most important.  
The author's approach is based on a constitutional State of rights and justice, where the constitutional 

judge has a fundamental and singularly important function since he is responsible for granting or not a right 
based on the constitutional guarantee. To this end, he has the possibility of weighing rights, giving them a 
value, which in turn will allow him to decide which is the most favorable in each case. Such resolution 
generates effects not only in the judicial order but also at all levels and administrative instances. 

It is evident that guaranteeing the effective respect of the right to health, as an essential part of the Right 
to Good Living, has constituted Ecuador an important advance in the legal field, since on the one hand there 
is a legal regulation that guarantees the respect of rights; and on the other hand, the possibility of activating 
the state apparatus through judicial actions as a guarantee of rights. 

From the cases analyzed, the constitutional norm seeks to expand the scope of the right to health, 
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providing access to medicines, access to necessary treatments, access to administrative actions; among others, 
which allow to satisfy and cover the medical prescriptions necessary for the treatment of health conditions; 
even more so, in the case of catastrophic or highly complex diseases. 

It should be noted that, in a Constitutional State of Rights, it is expected that all the actions of the 
organs of the State are framed within the constitutional regulations, guaranteeing respect for the rights of 
individuals. Thus, the right to a dignified life depends on the so-called DESC, which constitutes all those rights 
that allow satisfying their needs for an adequate standard of living, among which is the Right to Health 
guaranteed in the Constitution as rights of Good Living. 

Despite this, and as analyzed above, when it comes to access to treatment for diseases considered 
catastrophic or highly complex, there have been cases in which access to such treatments has not been effective, 
which implies a weakness that has repercussions in the legal sphere and therefore a violation of rights. 
 
Conclusions 
Health as a right that is part of the so-called Economic, Social and Cultural Rights, is a fundamental axis to 
achieving a dignified life for people, especially when it comes to access to health services for people suffering 
from catastrophic or highly complex diseases. 

The Ecuadorian State, through the Constitution of the Republic, has legal regulations that recognize 
the Right to Health within the rights of Good Living, which determines the actions of state agencies for its 
effective respect and compliance. In this context and regarding the access to health services for people suffering 
from catastrophic and highly complex diseases, analyzed in this work, the following conclusions can be drawn: 

The Right to Health is a fundamental and indispensable human right that constitutes the axis for the 
exercise of the other rights and that entails not only the fact of being free from disease but to enjoy a state of 
physical, mental and social well-being, for which it corresponds to create the necessary social and political 
conditions that involve various areas such as work, food, culture, way of life, industry, etc. At the international 
level, it is included in the so-called Economic, Social, Political and Economic Rights (ESCR), as a new 
classification of rights recognized in instruments such as the “Universal Declaration of Human Rights”, the 
“International Covenant on Economic, Social and Cultural Rights”, the “Convention on Economic, Social and 
Cultural Rights of the United Nations”, the “Declaration of Alma-Ata”, the “American Declaration of the 
Rights and Duties of Man”, among others. At the national level, this right is recognized in the “Constitution 
of the Republic of Ecuador” and the “Organic Law of Health”. 

The Ecuadorian State, which is defined as a constitutional State of Rights, has normative guarantees 
and creates a new legal structure around constitutional regulations. In this sense, judicial action takes on a 
fundamental role at the moment in guaranteeing the fulfillment of rights; even more, when the enforceability 
of rights is constitutionally recognized, either individually or collectively. Because of this, and in the case of 
health, the State is obliged to provide the appropriate means to ensure compliance. 

According to the Ministry of Public Health of Ecuador, catastrophic or highly complex diseases are 
those pathologies of chronic course that involve high risk, whose treatment is of high economic cost and social 
impact and that, due to their prolonged or permanent nature, may be susceptible to programming. This implies 
that suffering from a catastrophic disease, in addition to constituting a serious health condition and high risk 
to life, constitutes a great personal, family and social impact. Therefore, the Constitution of the Republic 
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establishes guarantees such as priority and specialized care in the public and private spheres. In addition, the 
Organic Law of Health establishes that people suffering from these diseases will be considered doubly 
vulnerable. 

As a guarantee for the fulfillment of rights, the Constitution of Ecuador recognizes the obligation of 
the State to provide people with the necessary conditions for Good Living (Sumak Kausay), granting rights 
the characteristics of universality, inalienability, indivisibility, interrelation and interdependence, equality and 
non-discrimination, participation and inclusion, responsibility and rule of law. The State must generate the 
necessary conditions for the satisfaction of their rights, reflected in internal legal regulations, public policies 
and national planning.  

Based on the existence of normative guarantees that allow the respect of rights, the Constitution of the 
Republic recognizes the possibility of claiming their compliance through judicial channels; that is, in the 
absence or non-observance of a State obligation regarding the Right to Health, its observance can be demanded 
through a judicial order that obliges the State to comply with it or in certain cases to compensate the violation 
of rights due to the lack, inadequate or inappropriate care and/or medical treatment granted to patients with 
catastrophic diseases.   

The judicialization of rights constitutes the possibility of demanding from the State the fulfillment of a 
right through the courts and that, according to the Constitution of the Republic, covers not only civil and 
political rights but also the rights of Good Living, within which is the Right to Health. Therefore, the violation 
of the right to health, either by action or omission of State entities, can be claimed through the courts, protected 
by the Constitution of the Republic. 

From the analysis of cases, some resolutions issued by the Constitutional Court and competent Judicial 
Units are considered, before the requirement to guarantee the right to health and that have been raised through 
protection actions. It can be determined that the lack of medicines, the limited access to adequate treatments, 
and the refusal of referral to specialized centers in each case, among others, have aggravated the situation of 
the patient suffering from a catastrophic disease; and, therefore, the failure of the State to comply with its 
obligation concerning the jurisdictional guarantees; and, therefore, the violation of the right to Health. 

Although there is indeed a State regulatory structure following international standards, it has been 
evident that the right to health has been affected in the case of persons suffering from catastrophic or highly 
complex diseases. This violation has been known through the courts as a mechanism to ensure compliance. 
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